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ORI)ER IN APPEAL

The Assistant  Coirmissioiier,  CGST,  Division  V, Aluiiedabad South  (hereiiiafter I.eferi.ecl

as    `the   appellant')   has    filed   tlie   I)1.esent   appeal   on   dated   20-11-2020       against   Order

o ZW240520022296]  Dated 25-5-2020 (hei.einaftei  ieferied to  as  `the  impugned oi.de„ passecl

tlie  Deputy    Commissionei.,  CGST,  Divisioii  V,  Ahmedabad  (1iereinaftei.1.eferl.ed  to  as  `the

judicating    autliority'),    saiictioning    i`efund    of   Rs.14,10,232/-    in    favoi.    of    Shi.i    Manoj

iyamsundar  Agai.wal,  M/s.Slli.ee  Metals,   8-1,  Radhika  Resideiicy,   Odhav,  Ahmedabad  382

5  (hei.einafter referred to as tlie  `respoiident')

Briefly   stated   the   fact   of   the   case   is   that   respondent   is   registei.ed   under   GSTIN

AEDPA0855QIZI.  The  l`espondent  has  filed  reftind  claim  fo[.  Rs.14,10,232/-foi.  the  period

iiie  2017  lo Mai.cli  2018  on dated  5-5--2020  as  I)resci.ibed  undei.  CBIC  Circular No.17/17/2017-

ST  datedi 15-11 -2017  on  account  of ITC  accumulated  due  to  inveiled  tax  sti.ucture.  Aftei.  diie

rification    the    adjudicating    autliority    vide    impugned    oi.dei.    sanctioned    the    claim    of

s. I 4,10,232/-  to  the  I.espondeiit.

On  veiification  of  the  impugned   Order,   it  was  obsei.ved  by  the  Department  that  the

spoiideiithas filed claim under the category  `ITC accumulated due t'o  iiivei.ted tax  sti.uctui`e'  foi.

e tax period fi.om July 2017 to Mai.ch 2018, but claim was ,filed aftei. expii.y of due date ln view

sub  section  (1)  of Section  54  of CGST  Act,  2017  I.ead  with  Notification  No.2/2019-Centi.al

x  dated  ¢9-I-2019  I.Cad  with  CGST  Amendiiieiit  Act,  2018.  Therefore  as  per  Review  Ol.dei.

o.22/2020,2021   dated   19-11-2020   the   appellant  has   filed   the   preseiit   appeal   on   followliig

ounds

Tliat  the  adjudicating  authority  lias  failed  to  consider  the  relevant  date  foi`  filiiig  the

i`efud claim ,

That as per  Sectioli  54  of CGST Act,  2017, the due date of filiiig of refulld claim will be

two' years  fi.om  due  date  of the  fur.nishiiig  of I.etui.ii  ie  oil  oi.  befoi.e  the  twentieth  day  of

suc¢eeding month  ;

Tlial  the  1.efund  claim  was  filed  on  5-5--2020  foi.  tlie  pei.iod  July  2017  lo  Mat.ch  2018

while  refund  claim  for  July  2017  call  be  riled  on  oi.  before  19-8-2020  ;  for A`igust  2017

can lbe  filed  on  oi. before  19-9-2019  ;  foi. September 2017  call be  filed  oil  or befoi.e  19-10-

2019  ;  for October 2017  call be  filed  on or before  19-11-2019   ;  foi. November   2017  can

be  filed  on  or  befoi-e   19-12-2019  ;  for  Decenibel.  2017  can  be  filed  on  or  befoi.e   19-1-

202D  ;  foi.  January  2018  can  be  filed  on  oi.  before  19-2-2020  ;  for  Febi.iiary  2018  can  be

filed  on  or  before  19-3-2020  aiid  foi.  March  2018  call  be  filed  on  or l]efoi.e  19-4-2020  ie

within two yeai.s  from the due date  for fumishiiig of I.etui.n undei. Section 39  (1) of CGST

Act;  2017.

That in view of above,  the adjudicating authoi.ity  has ei.red in s

the respondent without considering tlie time liniit of fillng of I.
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4.            In view of above  grounds the appellarit prayed to  set aside  the  impugned  oi.der passed by

the  adjuclicating  authority ancl to pass  an  order dil-ecting the adjudicating authority to recovet. and

appropi.late tile amount ei.1.oneously 1.efunded to the claimalit with iiitei:est.

5             The  1.espoiident  vide  leltei.  datecl  21 -12-2020  has  submitted  that  duriiig  the  claim  pet.iod

due  to  teclmical  glitch  GST  dealei.  has  not  been  able  to  file  GSTR3B  I.eturn  in  tinie  and  so  the

due  date  foi-the  sanie  has  been  extended  foi.  the  period  July  2017  to  February  2019  till   31S'

March   2019   vide   Notification   No.69/018-CT   dated   31=12=2018   by   amelidihg   Notificalioii

No  35/2017  and  Notification  16/2018-CT.  I-Ience  in  tlie  iilstaiit  case  the  GSTR3B  1.etiii:n  filing

date  has  been  extended  up{o  31-3-2019  so  liiiiitation  pei.iod  of tlie  1.efuncl  claim  will  slflrt  from

the  date  31-3-2019,  They  had  filed  the  claim  on  dated   5-5-2020  well.  in  time  as  the  time  of

limitation will  start from  31 -3-2019.

6.             Personal   healing   was   held   on   clated   8-12-2021.   No   one   appeared   on   behalf  of  `lie

appellaiit.  Shi-i  Ronak  Jain;  Advocate  and  Author.ized  Repi.e§entative  appeal.ed  on  behalf of the

I-espondent on vii.tu&l mode.  He stated that he wants to submit ndditional  dociinients.  He has been

given three workiiig days to do  so.

7              Accordingly,   the   appellain[   vicle   lettei-   datecl   14=12L2021   filed   additional   submissions

wherein they  intei.alia  stated  tliat  regal.ding  llie  liinitatioii  of filing  of GSTR3B  i.eturiis  for  ll\e

period Jtily 2017 to F6bruary 2019 as per Notificatioli No!69/2018  dated 31 -12i2018 the due clate

foi  filiiig  for  the  period  July  2,017  to  Febl.uai!y  2019  was  exteiided  to  3 113-2019  ill  the  ol-iginal

Notificatictn  No.16  dated  23-3-2018.  In  the  Notificatioii  No.69/2018  iii  the  hole  a  I.efei.ence  of

Notification  No.46/2018  dated  10-9-2018  was  given  whereifi  a pi.oviso  in  the  fii.st  pal.agl.aph  of

No{ification  NO.35/2bl7   dated   15-9-20]7   and  Notification  No:16/2018   dated  23-3-2018   u  iq

iiiserted.  The  origiiial  fit.st  pal.agi.aplis  of both  the  Notificatiolis  No.35/2017  and   16/2018  shall

iemain  in  the  said  Notifications  and  this  proviso  had  been  inserted  over  and  above  the  oi.igiiial

pal.agi.aph    Thus   by   issuing  Notification   No 46/2018   dated   10-9-2018   the   status   of  original

plovisions   of  Notific,qtions   No!35/2017   and   16/20181iave   not   been   changed   aiid   tlle   same

oiiginal  tirovisioiis  shall  be  effective  aiid  applicable  to  the  persons  concerned.  In  the  same  way

the  due  date  of filing  of extended  till  31-3-2019  by  Notification  No.69/2018  shall  be  applicable

v`7ith I.espect to  tlie  fiis[ paragi.aph of both the Notifications No.35/2017  aiid  16/2018   In  view  of

above legal  inteipi.etation of Act they  submitted lhal the due date foi. filiiig of GSTR3B  retiirns  in

theii`  case  was   31-3-2019   aiid   all   other   limitations  under  the  provisions   of  the   Act  shall   be

calculated on this basis.

8.            I liave  carefully  gone  the.6ugh the  facts  of tile  case3  grounds  df ai]peal;  siibffiission  made

by  the  respoiident  ali¢ docuiileiits  available  oil  1.ecoi:d.  The  subject  appeal  was  flled  to  set  aside

the  impugned  oi.der p\assed by  the  adjudicating  author.ity  solely  on  the  gi!ound  of tiine  limitation

giound.      I   find   that   ln   this   case   refund   claihi   was   filed   by   the   I.espondeiit   foi.   reftind   of

accumulatecl ITC  on dccount 6f iiivel.tecl tax luider pi.6viso

section (3)  of Section  54  of CGST Act,  2017  and the  due date for. filing  of refund cl

cases is also governed under.  Section  54  of CGST AGt,  2017.  I have verified from  G

find  that  the  claim  bearing  number  ARN  AA240520002778H  was  filed  by  the  1.e
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ated  5-5-2020.  Regal.ding due  date for fi

i   GAlingofrefundclaimedundei.sub
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4  of the  Act,  the  pi.ovisions  of Section  54,  which  existed  on  the  date  offiling  of 1.efund  claim,

iesci.ibing due date is as iiiider  :
I

4   (1) Any person claiiiring refund  of c[ny tax  and inreresl,  if any, paicl on such tax or  ariy olher

moiln[  paid by him,  may make  an application before the  expil.y of hl,vo years from the relevant

c(te in such form and inanner as may be prescril)ed.

'xplanalion -For the purposes of this section,-

')  "rele\Iant date"  means-

I

e)  in lhe case of refund of unutilised input tax credit uirder clciuse (ii)  of the first proviso to sub-

cltoll  (3),  the  due  date for full.nishiiig  o|` return  under  section  39 for  the  period  in which such

lclim fol. refund arises: "Aspetexplanation  given  uiider  Section  54  of the  CGST  2017  tlie  relevant  date  is  to  be

ckoned  fl.om  diie  date  for  furnishing  of 1.etum  under  Section  39  foi. the period  in which  such

lain of I.rfund arises and due date for filing of refund claims is befo] e expii.y of two years from

ie said date which is ascertained as undei.

onth Due   date  of  filing   of Notification No.  and date Due   date   for   filing

retui.n GSTR3B refund  claim   as  per.Section54ofCGSTAct,2017

J ly 2017 20''' August 2017 2l/2017-CT dated  8-8-20}7   I |9tnAugust2019

ugust  2017 20''] September 2017 35/2017-CT dated  15-9-2017 19"' September 2019

eptember}2017 20tn  Octobel. 2017 3 5/2017-CT dated  15-9-2017 19t'` Octobei. 2019

ctober 2017 20t'` November. 20 i 7 35/2017-CT dated  15-9-2017 19"1 November 2019

ovembei. .2017 20'" December 2017 3 5/2017-CT dated  15-9-2017 19" Decembei. 2019

ecember 2017nuary2018 20" January 2018 3 5/2017-CT dated  15-9-2017 |9'n January  2020

J 20" February 2018 56/20] 7LCT dated  15-11 -2017 19t'` Febi.uary   2020

bruary  2018 20"` Mai.ch 2018 56/2017-CT dated  15-11 -20 I 7 19t'` Mat.ch 2020

al.ch 2018 20" April 2018 56/2017-CT dated  15-11-2017 |9th Apt.il  2020

12IJd In  the  siibjec{  case  tile  claim  for  the  period  July  2017  to  Mat.ch  2018  was  filed  ori  5-5-

20  which  lindoubtedly  is  beyond  tlie  due  date  pi.esci.ibed  uiider  Section  54  of the  Act  as  per

ble  above.  IIowever,  the 1.espondeiit refei-1.iiig to Notiflcation No.69/0 18-CT dated  31 -12~2018,

otification  No.35/2017  dated  15-9-2017,  Notification  16/2018-CT  23=3-2018  and  Notification

o.46/2018  dated  10-9-2018  contencled  that  due  date  foi.  filiiig  GSTR3B  1.etum        .      e  peiiod

lly  2017  Februai-y  2019  was  extended  titiedateforfilingofrefundapplication,+h

3
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11.         I have examiiied the afoi.esaid Notifi¢alioiis aird otliei. Notifications i.elevanl to tlie issue.  I

find  that Notification No.21/2017  dated  8-8-2017  dyas  issued  pi.esdi.ibilig  the  due  date  for  filing

of GSTR3B  returns  for.  the  molith  of July  2017  aiid  Aiigust  2017  oil  20`'T  August  2017  and  20t'T

Septembei. 2017 resp€`ctively  ;   Notification No.35/2017  dated  15-9-2017  was  issued presci.ibiiig

due date for filing of GSTR3B retul.ns fol. the pe'riod   August 2017 to December 2017  oil 20t'' day

of succeeding month  ; Notification No.56/2017  dated  15-11-2017  was  issued piesci-ibing the  due

clate  for  filiiig  of  GSTR3B  1.etui.ns  for  the  period  Januai.y  2018  to  March  2018  on  20t!'  clay  of

succeediilg month  and Notification No  16/2018  dated 23-3-2018  was  jsstiecl pi.escribing due date

foi  filing  of GSTR3B  returns  for tile  period   Apl.il  2018  to  June  2018  on  20t''  clay  of succeediitg

moiitli    Thei.eafter   Notification   No.45/2018   and   46/2018   both   dated    10-9-2018   was   issueil

insertiilg   the   following   proviso   in   Notificalion   No.2l/2017   &   56/2017   and   ill   35/2017   &

16/2018,  I.espectively.

[n the said  Notifica(ions,  iri the filr§f paragrc[Ph (he follo`lling proviso shall be insel-ted,  naiiiely  .-

" Pro`)ided  lhcif the  I.etLlrn in  Form  GSTRiB  of the  said Rules  (o  be filed foi.  the period firom July

2017    to    Noveinber    2018    by    the    taxpayei..i    who    h-awe    obtained    Goods    and    Ser`iice   Tax

ldentifi\calion   numbe;. `(GSTIN)   in   lernls   of  Notification   NO.3l/2018-Cehiral   Tax   dated   6'/1

Ailgusf  2018  published  in  the  Gaze{lee  of Iridta  \iide  number  G.S R742  (E)  dated  the  6"'  Augu5{

2018,  shall  be  fui'nished  eleclroirically  lhro`tigh  tile  comltioh I)ortal  on  or  before  the  31St  dcl))  t)i

December  2018 " .

12.         The  above  proviso  was  fui.thei.  amended  vide  Notification No  68/2018-CT  dated  31~12-

2018  aitd  69/2018  dated  31 -12-2018  pi.esci-ibing tlie Pei.iod from July 2017  to Novembei. 2018  to

July 2017  to  Febi.uai-y, 2019  alld tlie  due date fl.om  31 -12-2018   to  31 -3-2019.

14          I have also  goiie tfu.ough Ndtificatlon No,31/2018-CT aiid find that vide said Notificatioii

special :procetluie  to  be  followed  for.  applyiiig  Goocis  aiid  Services  Tax  ldentifichtioii  Nitmber

(GSTIN)  by per.soils,  who  did  not  file  tlie  complete  FORM  GST REG26  of the  Ceiiti.al  Goods

and  Services  Tax   Rules,   2017   but  received   oiily   a  Provisional  Identification  Numbei.  (PID)

(hei.einafter refei.red to as "stich taxpayers") till tlle 3 lst Decembei`, 2017,' was notified

13.          In  view  of above  amendiiieiits  tlie  fir.5t paragraph  6fNdtifications  No.21/2017,  56/2017,

35/2017 and  16/2018 covers tax Payers who had all.eady obtaiiied GSTIN by  31 St December 2017

and   pi.oviso   to   first   paragraph   covet.s   tax   payei.s   \vlio   hact   obtained   GSTIN   in   tei.ms   of

Notification  No.31/2018,  In  I.especl  of pe].soii`q  covei.ed  ill  tile  fii.st  paragi.aph  the  due  dale  foi.

fllilig  of GSTR3B  I.etui.ns  will  be  as  pet. tlie  due  date  Pi.esci.ibed  in  tlie  Table  given  to  pal.a  I  of

aforesaid   Notifications   and   in   1.espect   of  Pet.soils   who   iiave   obtaiiied   GSTIN   in   teriiis   uf

Notification  No.31/20185  the  due  date  of filing  GSTR3B  for  tlie  period  July  20H  to  Febiuai.y

2019  was  extended  till  31St  March  2019.    In the  subject  case,  the  respondeiit  has  not  brought  on

1.ecoi-d   as   to   whether   they   fall   under   the   category   of  persons   covered   undei. Notificat
No  31/2018   or   otherwise.   I   have  vet.iriecl   fi.om   GST  pot.tal   ahd   find   that  the   date

iegistration  of  the  responclent  was   1-7-20] 7    Thelefoi.e  in  their  case  the  due  date

GSTR3B  1-eturns  v/ill  be  as  pei. Table  given in  first para of afoi.esaid Notifications
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nths.  Hence,  I  find  that the  1.espondeiil has  wrongly  intei.preted the  aforesaid Notifications  to

effect   that   the   time   limit   for   filing   of  GSTR3B   returns   extended   till   31-3-2019   vide

tification  No.69/2018   shall   be   applicable   foi.   all   tax   payers   for  the   per.iod   July   2017   to

bruaiy   2019   and  hence  tlieir  submissioii  that  due   date  for  filing  refund   application  is  to

i(oned taking into  account tile 1.elevant from 31-3-2019  is not well I.easoned and not tenable`

The  1.espondent  fui.thei.  submitted  that  in  case  of coiitrai.y  view  they  should  be  given  an

portunlty!of being heard.  In the  cuITent proceedings  the respondent was  given  oppoi.tunity  fo1.

ng  rejoinder.  to  appeal  filed  by  the  Depai.tment  and  also  given  opportunity  of being  heal-d

ich  wei.e  availed  and  complied  by  them.  Tlie  issue  is  now  before  this  autliority  for  fiilal

cision   Thei-efoi.e,  in  case  the  decision  ol` this  authority  is  found  contral-y  to  the  subinissions

de  by  the  I.espoiident  or  the  respondent  is  aggrieved  with  the  decisioii,  I.ecoui.se  is  provided

dei`  Section  107  of CGST  Act,  2017  by  way  of filing  appeal  befoi'e  I-Ion'ble  Ti`ibunal  as  and

en  notified  by  the  Government  seeking 1.elief.  Thei.efore,  I  do  iiot find  it  is  legally requii.ed to

imate the I-espondent the decision to be taken beforehand and to give them anothel. oppoi.tunity

bemg heard.

In   view   of  above   facts   and   discussions,   I   find   that   tlie   refimd   claim   filed   by   the

pondent  on  dated  5-5-2020  was  filed beyond  the  due  date pi.esci`ibed  undei.  Section  54  of the

ST  Act,  2017.  However.,  I  fiiid  that  due  to  Covid   19  pandemic  prevailed  in  tile  Counti.y,

tification No.  35/2020 dated 3-4~2020 was issued wherein it was clarified as under :

(i)           where,  art)I tiine  limit f or completion or  cc)mpliance  of any actio'n,  by any authority  or

by  any  pei.son,  has  been  specified  in,  or  prescribed  or  notified  Llnder  the  said  Act.

which fiall\s  during  the  period fi.oin  the  20th  dc[y  of March,  2020  to  the  29th  day  of

June,  2020,  and whei.e  completion  or  compliance  Of such  action  has  not  been  made

within  such  ttme,  then,  the  lime  limit  jtor  colnpletion  or  compliance  Of such  action.

givall be  extended upto  the  30th day  of June,  2020,  including for  the |Jurposes  of--  (cl)

Completion  of  any  proceeding  or  passing  of clny  order  or  issuance  Of any  notice,

intimation.  notifiication.  sanction o1.  approval  or siich other action,  by whate`]er  ncime

Galled,  by any authority,  comiivission  oi.  tl.ibLlnal,  by `ilhate\Ier  naine  called,  undei.  tile

|)ro\iisions of the Acts stated above,  or  (I)) filing of any appeal, reply or application or

fin.nishing   of  any   I.eport,   docLlinenl,   retLirn,   statement   or   such   other   1.ecord,   by

whatever name called, Llirdei.  the pro`)isions  of tJ.e Acts stated above.

Tlie    Notificatioii   No.35/2020    was    fui.tliei-    ainended    vide   Notification   No.55/2020

ending  the time  limit till  31-8-2020.  In view  of above,  in  1.espect  of refund  claims  for  which

due date foi. filing falls  between 20th Mai.ch 2020 to  30t`'  August 2020,  the due  date foi. flling

refund claim was  extended till  31-8-2020.   In tlie subject case as pei. Table in pal.a 9  above the

e date for filing of 1.efund claim for tlie month of March 2018  falls on  19`'' April 2020 wl~lj¢

him the period specified under Notification No.35/2020 and accordingly the due date fo:i;

iefund  claim  for  the,month  of Mat.ch  2018  staiids  extended  till  31St  August  2020
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I-espoiiclent has  filed refuiid claim oii dated  5=512020,  I find that Claim for the Pet.iod Mat.ch 2018

was filed within the extended time pei.iod as pel: Notirication No.3 5/2020.

17          In  view  of above,  I  hold  tliat  claim  foi-the  moiith  of Molitii  2018  w2is  filed  withiii  the

extended due date  and  hence  I  upheld the  impugned  O1.der ancl 1.eject tile  appeal  to  the  exteiit  of

reflind  sanctioned  for the  month  of March  2018.  In  I.espect  of claim  foi.'the  pet.iod  Jl`1y  2017  to

February  2018,  I  hold  that  the  adjudicating  auth6rlty  has  failed  to  considei.  the  time  limitatiol]

factor  in  riling  i.efund  claims  and  dccoi.dingly  erroneously  §anctioned  refuiid  to  the  respondent

which   is   liable   for   1.ecovery.   Therefore,   I   set   aside   the   iinptlgned   oi.dei.s   passed   by   tile

adjudicating   fluthoi.ity   salictioniiig  1.efund   foi`  the  period  Jlily   2017   to   Febriiary   2018   to   tlie

I-espondents  aiid  allow  the  appeal  filed  by  the  appellant  to  such  extent.  consequently,  I  oi-tlei.

recovery  1-efund  ei.roneously  sanctionecl  to  the  respoiideiit  for  the  pei-iocl  July  2017  to  FebrLiai.y

2018  along  with  interest  undei.  the  provisions  of CGST  Act,  2017  aiid  Rules  made  thei.e  unclei.

and col.1.esponding SGST Act, 2017.

3+intlchdtEI`I-dJfln-a

Date  :

The appeals filed by the appellant stand disposed off in above tei.ms.

Attested

(Sackarai
SuDei.intd

man B.P.)

Centi.al  Tax (Appeals),
Alunedatlad
By RPAD

To,

The Assistaiit Commissionel.,

COST, Division V,
Alunedabad Soutll

Joiiit Commissionei. (Appe£` I s)

Co,]y to,+

1      Tfiecliief cominissioiiei:, Ceiiti.al Tax. Aliinedabad zone.
2     The principal commissionel., CGST, Almedabad south.
3     The commissioner, CGST (Appeals), Alrmedabad.
4.    Shri  Malioj  Shyariisiindai.  Agai.wal,  M/s.Slu.ee  Metals,  8-1,  Radhika  Residency,  Odhav,

Ahinedatiad 382  415
5.    The Asstt.  Commissionei.,  CGST (System)5 HQ, Ahmedabad South.
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