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Anr parson aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
fol owﬁgg way.

U]

Natlong! Berich or Regional Bench of Appellate Tribunal framed under GST AEt/CGST Act in the cases
where prie of the issues involved relates to place of supply as per Section 109(5} of CGST Act, 2017.

(i)

&

State éench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentidned in para- (A)(i) above in terms of Section 109(7) of CGST Act; 2017

(tif)

Appe’aito the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be¢ accompanied with a fee of Rs. One Thousand for every Rs. Orie Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty

determiiried in the order appealed against, subject to a maximuni of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 ta Appellate Tribunal shall be filed along with relevant
documkents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-D% on common portal as prescribed under Rule 110'of CGST Rules, 2017, and shall be accompahied
by a copy of the order appealed agalnst within seven days of filing FORM GST APL-05 online.

(i)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act; 2017 after paying -
(i} Full amount of Tax, tnterest, Fine, Féé and Penalty arising from the impugned order; as is
~ admitted/accepted by the appellant, and
(ii) A sum equal to twénty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said oider,
in relation to'which the appeal has beeii filed.

fi)

The Central Goods & Service Tax { Ninth Removal of Di_fficul'tiéi;)_Order, 7019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within thrée fmonths from the date of communication
of Order or date on which the President or the State President, as the case may bé, of the Appellate

Tribunal enters office, whichever is later.

(C)

R, et R mwww.cbic.gOﬁnﬁ W UFHS T

For eldborate, detailed and latest proﬁigﬁﬁ'-félﬁfm o filing of appeal to the appellate authority, the
appeliant may refer to the website Wiy w . CHICEOVAIN.
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ORDER IN APPEAL

The Assistant Commissioner, CGST, Division v, Ahmedabad South (hereinafter referrecl
t9 as 'the appellant’) has filed the present appeal on dated 20-11-2020 against Order
No.Z W240520022?96} Dated 25-5-2020 (hereinafier referred to as 'the impugned order) passed
y the Deputy Commissioner, CGST, Division V, Ahmedabad (liereinaftei referred to as “the

o

juh]

fjudicating authority’), sanctioning refund of Rs:14,10,232/- in favor of Shri Manoj

= D

15 (hereinafter referred to as the ‘réspondent”).

2 Briefly stated the fact of the case is that 1‘espondént is registered under GSTIN
LAEDPAQ855Q1ZI. The respondent has filed refund claim for Rs.14,10,232/- for the period
e 2017 to March 2018 on dated 5-5--2020 as prescribed under CBIC Circular No.17/17/2017-

— N2
S

ST dated 15-11-2017 on acecount of ITC accumulated due to inverted tax structure. After due

<

rification  the adjudicating authority vide impugned order sanctioned the elaim of
" Rls.14,10,232/- 1o the respondent.

3 On verification of the impugned Order, it was observed by the Department that the

'gspondent has filed claim undef the category "1TC accumulated due to inverted tax structure’ for

—_
=

e tax penpd from July 2017 to March 2018, but claim was filed after expiry of due date in view
[ sub sectlon (1) of Seétion 54 of CGST Act, 2017 read with Notification N0.2/2019-Cent1'al
px dated £9-1-2019 read with CGST Amendment Act, 2018.. Therefore as per Review Order
0.22/2020-2021 dated 19-11-2020 the appellant has filed the present appeal on following

A

Founds ¢

i.  That the adjudicating authority has failed to consider the relevant date for filing the
refnd claim ;

ii.  That as per Section 54 of CGST Act, 2017, the due date of filing of refund clalm will be

| two! years from due date of the furnishing of return ie on or before the twentieth day of

suc¢eeding month ;

fii.  Thak the refund claim was filed on 5-5--2020 for the peiiod July 2017 to March 2018
while refund claim for July 2017 can be filed on or before 19-8-2020 ; for August 2017
can'be filed on or before 19-9-2019 ; for September 2017 can be filed on or befoie 19-10-
2019 ; for October 2017 can be filed on or before 19-11-2019 ; for November 2017 can
be filed on or before 19-12-2019 ; for December 2017 can be filed on or before 19-1-
2020 ; for January 2018 can be filed on or before 19-2-2020 ; for February 2018 can be
filed on or before 19-3-2020 and for March 2018 can be filed on or before 19-4-2020 ie
within two years: from the due date for furnishing of return under Section 39 (1) of CGST

- Act; 2017,

fv.  That in view of above, the adjudicating authotity has erred in s

the respondent without considering the time limit of filing of r
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4, It view of above grotinds the appellaii payed to set aside the impugned ofder passed by
the adjudicating authority and 1o pass an otder dirécting the adjudicating authority to recover and

appropridte the amount erforiecusly reéfunded o the claimafit with iiitefest.

5. The respondent vide letter dated 21:12-2020 has subinitted that duriig the claim petiod
due to teélmieal glitch GST dealer has n6t been able to-file GSTR3B fetuin in time and so the
due date for the same has been extended foi the petiod Tuly 2017 to Februatry 2019 till 31
|March 2019 vide Notificationi: No.69/018-CT dated 31=12:2018 by amending Notification
No.35/2(17 and Notification 16/2018-CT. Heiice in the instant case the GSTR3B retuii filing
date has been extended upto 31:3:2019 so limitation period of the refiiiid clain will start from
the date 31-3-2019. They had filed the claim on dated. 5:5-2020 well: in time as the time of
limitation will start from 31-3-2019.

6. Personal hearing was feld on dated 8-12:2021. No oiie appeared on behall of (he
appellant. Shri Rorniak Jain, Advocate and Aiithorized Representitive appeared on bshalf of the
respondent on virtual mode. He stated fhat he wants to submit additiotial docuiments. He has been

given three working days to do so.

7. Accordingly, the appellani vide letter dated 14:12:2021 filed additional submissions
wherein .;théy interalia stated that regatding the litittation of filing of GSTR3B retuths for (he
period July 2017 to Fébruary 2019 as per Notification Noig9/2018 dated 31-12:2018 tlie due date
for filing for the perioéi July 2017 to February 2019 was extended to 31-3:2019 i the original
Noiification No.16 dated 73:3:2018. It the Notification No.69/2018 ifi the fiote a reference of
Notification No.46/2018 dated 10-9-2018 was given whereiii a proviso in the first paragraph of '
Notification N0.35/2017 dated 15-9-2017 and Notification No:16/2018 dated 23-3-2018 w:is
inserted.- The original first paragraphs of boﬂ‘l the Notifications No.35/2017 and 16/2018 shall
remaii ip-the said Notifications and this proviso liad beeti inserted ovér and above the original
paragrap’h. Thus by issning Notification No.46/2018 dated 10:9:2018 the stdtus of origitial
provisions of Notifications No0.35/2017 and 16/2018 havé not been changed and the same
original provisions shall be effective and applicable to the persciis coneeriied: Tn the same way
the due date of filing of extended till 31-3-2019 by Notification N¢.69/2018 shall be applicable
with respect to the first paragraph of both the Notifications No.35/2017 and-16/2018. In view of
above legal interpretatiofi of Act they submitted that the due date for f'iliﬁ'g of GSTR3B reliirnis in
their case was 31-3-2019 and all other luiitations tndef the provigions of the Act shall be

calculated on this basis.

8. I have carefully gone thivtigh the facts of the ¢ase; grounds 6f appeal, submission made
by thé rdspondeit and docuiiieiits available oi recoid. The suibject appeal was filed to set aside
the impugned order passed by thie ddjudicating authority solely on the ground of time limitation
ground. [ find that in this ¢ase refund claiin was filed by the respondent fot tefiind of

accumulated ITC oh aceouiit of ifiveried tax stiucture which is governed usidet préviso (ji

TS
&\" !

section (3) of Section 34 of CGST Act, 2017 and the due date for filing of refuiid cl m i 1;]
cases is dlso governed under Section 54 of CGST Aet, 7017. I have venﬁed froth G "Eg 1taf?a§1
find that the claim bearing number ARN AA240520007778H was filed by the red; ;O IV

-
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Jated 5-5-2020. Regarding due date for ﬁling of refund claimed under sub section (3) of Section
4 of the Act, the provisions of Section 54, which existed oii the date of filing of refund claim,

rescribing due date is as under :
,‘

4. (1) Any person claiming refund of any tax and intérest, if any, paid on such tax or any other
imount paid by him, may make an application before the expiry of two years from the relevant

fate in such form and manner as may be prescribed:
: : : i
U xplanation.—For the purposes of this section,—

) “relevant date” means—

. i
e) in the case of refund of unutilised input tax credit under clause (i} of the first proviso to sub-
ection (3), the due date for furnishing of return under section 39 for the period in which such

[aim for refund arises;”.

9% As per explanation given under Section 54 of the CGST 2017 the relevant date is to be
eckoned from due date for furnishing of return under Section 39 for the period in which such

dlaim of refund arises and due date for filing of refund claims is before expiry of two years from

the said date which is ascertained as under
Month Due date of filing of | Notification No. aiid date Due date for filing
return GSTR3B refund claim ds per
Section 54 of CGST
Act, 2017
Thly 2017 20" August 2017 21/2017-CT dated 882017 - | 19% August 2019
ugust 2017 | 20" September 2017 | 35/2017-CT dated 15-9-2017 | 19 September 2010

eptember2017 | 20" October 2017 35/2017-CT dated 15-9-2017 | 19™ Ociober 2019

ovember 2017 | 20 December 2017 | 35/2017-CT dated 15-9-3017 | 19" December 3019

A
3
Qotober 2017 | 20™ November 2017 | 35/2017-CT dated 15-9-2017 | 19" November 2019
N
i

ccember 2017 | 207 Janvary 2018 35/2017-CT dated 15-9-2017 | 19" January 2020
January 2018 20" February 2018 56/2017-CT dated 15-11-2017 | 19" February 2020
February 2018 | 20™ March 2018 56/2017-CT dated 15-11-2017 | 19™ March 2620
Mlarch 2018 20™ April 2018 56/2017-CT dated 1_._5-11-2017‘ 19™ April 2020
10 In the subject case the claim for the period July 2017 to M‘aiﬁChIZOIS was filed on 5-5-

(S

—

d

D20 which undoubtedly is beyond the due daté preseribed under Section 54 of the Act as per

dble abovd. However, the respondent refeiting to Notification No.69/018-CT dated 31-12-2018,
Notification No.35/2017 dated 1592017, Notification 16/2018:CT 23-3-2018 aiid Notification
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11, Ihave examined the aforesaid Notifications dnd otliet Notifications televaiit to the issue.
find that Notification No.21/2017 dated 8:8:2017 was issued presciibing the due date for filing
of GSTR3B retursis for the morith of July 2017 aind Augist 2017 on 20" Augiist 2017 and 20"
September 2017 tespectively ; Notification No:35/2017 dated 15:9-2017 was issued prescribing
due date for filing of GSTR3B returns for the period August 2017 to December 2017 on 20" day
of succeeding imonth ; Notification No.56/2017 dated 15-11-2017 was issued prescribing the due
date for filing of GSTR3B returns for the pel‘ildd Januaiy 2018 to March 2018 on 20" day of
succeeding monthi and Notiftcation No.16/2018 dated 23-3-2018 was issted prescribifig due date
for filing of GSTR3B reluins for the period April 2018 to June 2018 on 20" day of succéeding
month. Thereafter Notification No0.45/2018 and 46/2018 both datéd 10-9-2018 was issued
iriseiting the following proviso it Nofification No.21/2017 & 56/2017 and i 35/2017 &
16/2018; respectively.

In the said Notifications, in the first paragraph the followirig proviso shall be inserted, namely -

“Provided that the retilrn in Forn GSTRJl'B of the said Rules to be filed for the period from July
2017 to November 2018 by the taxpayers who Fiave oblaivied Goods and Service Tax
Identification number (GSTIN) in terms of Notificdtion NO.31/2018-Central Tax dated 6"
 August 2018 published in the Gazeltee of India vide ruiber G.S.R742 (E) dated the 6" August
2018, shall beé furnished eleciroriically through ihe coriifioit portal on or before the 31° day of
December 2018 "

12. The above proviso was fuither amended vide Notification No 68/2018-CT dated 31-12-
2018 and 69/2018 dated 31-12-2018 presciibing tlhe period from July 2017 to Noveinber 2018 to
July 2017 to February, 2019 and thie due daté from 31:12-2018 6 31-3-2019.

14, Thave also gone thiough Notification No.31/2018-CT and finid that vide said Notification
special iprocedure to be foliowed for applyiig Goods aiid Services Tax Identification Numbe
(GSTIN) by persons, who did ot file the complete FORM GST REG26 of thie Central Goods
and Setvices Tax Rules, 2017 but received only a Provisional Identification Number (PID)

(hereinafter referred to as “such taxpayers™) till the 31st Deéelﬁﬁef,--ZOU; was notified.

13- In view of above amendmeiits the fiist paragiaph of Notifications No.21/2017, 56/201 7,
35/2017 and 16/2018 covers tax payers wlio liad alieady obtaiied GSTIN by 31% Deceimber 2017
and proviso to first paragiaph coveis tax payeis who had obtained GSTIN in teims of
Notification No.31/2018. In fespect of persons covered in the first paragraph the due date for
filing of GSTR3B returiis will be as pe the due date prescribed in the Table given to para 1 of
aforesaid Notifications and in tespect of persons who have obidgined GSTIN i teffiis of
Notification No.31/2018; the due date of filiiig GSTR3B for the period Tiily 2017 to February

2019 was extended till 31 March 2019. In the subject case, the respondent has riot brolight on

record as to whether they fall under the categoiy of persoﬁs covered undéit Notificat




mpnths. Hence, [ find that the respondent has wiongly interpreted the aforesaid Notifications to

if effect that the time limit for filing of GSTR3B returns extended till 31-3:2019 vide

—_

t
Nptification No.69/2018 shall be applicable for all tax payers for the period July 2017 to
Fgbruary 2019 and hence their submission that due date for filing 1:e'fl_111d application is to

repkoned taking into account the relevant from 31-3-2019 is riot well reasoned and not fe‘nable.

14. The respondent furthier submitted that in cédse of cointrafy view they should be given an
ofjportunity‘of being heard. In the curtent proceedings the tespotident was given opportunity for
filing rejoirider to appeal filed by the Departnient and also g‘ive‘n_'-oppoftmﬁty-of being heard
which were availed and complied by them. The issué is now before this authority for final
ddcision. Therefote, in case the decision of this authority is found contrary to the subinissions
mpde by the respondent or the respoindent is aggiieved with the decision, recourse is provided
uilder Sectién 107 of CGST Act, 2017 by way of filing ap‘pea.l before Hon'bie Tribunal as and
when notifiéd by the Government seeking relief. Therefore, I do not find it is legally required to

i

[

1fimate theirespondent the decision to be taken beforehand and to give them another opportunity

" of being heard.

13. In view of above facts and discussions, 1 find that the refund claim filed by the
reppondent on dated 5-5-2020 was filed beyond the due date prescribed under Section 54 of the
CGST Act, 2017. However, | find that due to Covid 19 pandemic prevailed in the Country,
Notification No. 35/2020 dated 3-4-2020 was issued wherein it was clarified as under :

(i) where, any time limit for completion or compliance of any action, by any authority or
by any person, has been specified in, or prescribed or notified under the said Act,
which falls during the period from the 20th day of March, 2020 to the 29th day of
June, 2020, and where completion or compliance of such action has not been made
within such time, then, the time limit for completion or compliance of such action,
shall be extended upto the 30th day of June, 2020, including for the purposes of- (a)
dompletion of any proceeding or passing of any order or issuance of any notice,

- intimation, notification, sanction or approval or such other action, by whateveir name

dalled, by any authority, commission or tribunial, by whatever name called, under the

furnishing of any report, document, return, statement or such other record, by

whatever name called, under the provisions of the Acts siaied above.

14, The Notification No.35/2020 ‘was further amended vide Notification No0.55/2020

=

e

tending the time limit till 31-8-2020. In view of above, in respect of refund claims for which
the due date for filing falls between 20™ March 2020 to 30% August 20205 the due date for filing
of|refund claim was extended tili 31-8-2020. In the subject case as 'pér Table in para 9 above the
dye date for filing of refund claim for the month of March 2018 falls on 19" April 2020 which-
within the period specified under Notification No.35/2020 and accordingly the due dte ;R’); ﬁ ;
offrefund claim for the month of March 2018 stands extended till 31* August 2020. fg‘ m{ %3
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provisions of the Acts stated above; oi (b) filing of any appeal, reply or application or |
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was filed within the extended tifhe peiiod as pet Notification No.35/2020.

17.  In view of above, I hold that claim for the moiith of Manth 2018 was filed witliin the
extended due date and hence I upheld the impugned Otder and reject the appeal to the extent of
refund sanctioned for the month of March 2018. Tn .I*espe'Ct of claim for the perlod July 2017 to
Febriary 2018, 1 hold that the adjudicating auttiotity has failed to cofisider the tiiiie limitation
factor in. filing tefund claims ad accordingly eriorieously sahctioned refund to the respondent
which 1§ liable for recovery. Therefore, 1 set aside the imipughed orders passed by tlie
adjudicating authority sanctiotiing refund for the petriod July 2017 to February 2018 to the
respohdeﬁts and allow the appeal filed by the dppellant to such extent. Cornseqtiently; I order
recovery tefund etronéously sanctioned to the respondent for the perigd July 2017 to Pebruary
2018 alohg with interest urider the provisions.of CGST Act, 2017 aiid Rules made there under
and corresponding SGST Act, 2017.

18.  The appeals filed by the appellant stand disposed 6ff ih above terms.

i
(Ml hit ﬁayka)

Joint Commissioner (Appeals)
Date :
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(SankaraRaman B.P.)
Superintérident
Central Tax (Appeals),
Ahmedalad

By RPAD

To,
The Assistant Commissiorier,

CGST, Division V,
Ahmedabad Soutli

Copy to:+

1. TheChief Commissionef, Ceiitral Tax, Ahitiedabad Zone..

2. The Principal Commissionef, CGST, Ahmedabad Sotith.

3. The Commissioner; CGST (Appeals), Alimhedabad.

4. Shri Manoj Shyamsunda1 Agarwdl, M/s. Sliree Metals B-1; Radhika Residency, Odhav
Ahmedabad 382 415

5. The Asstt. Commissioner, CGST (Systein), HQ, Alimedabad South.
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